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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

ALICIA “CHUCKY” HANSEN,
CASE NO.: SX-11-CV-502. 0
SR IR
Action for Defamation, Slander, &
Damages R

o

Plaintiff,

FE I

JAMILA RUSSELL, HUGH PEMBERTON,
REEF BROADCASTING, INC. d/b/a

WDHP, Jury Trial Demanded

Defendants.

DEFENDANTS’ MOTION TO DISMISS IN LIEU OF AN ANSWER

COMES NOW, the Defendants Jamila Russell, Hugh Pemberton, Reef Broadcasting,
Inc. d/b/a WDHP, by and through their undersigned counsel, and, pursuant to Fed. R. Civ. P.
12(b)(6), hereby files their motion to dismiss in lieu of an Answer. For the following reasons,

Defendants request that this honorable Court grant their motion to dismiss and award costs and

fees.

Factual Background:

This matter stems from an allegation by Plaintiff that Defendants defamed her character
by slandering her name with false statements. On November 4, 2011, Plaintiff filed an action for
Defamation by slander and for damages. Plaintiff alleges that slanderous statements were made
by Defendants and as such they should be held liable. Defendants of course deny ever
slandering Plaintiff’s character and have made no such slanderous statements concerning

Plaintiff. In fact, Plaintiff’s complaint fails to allege a legally viable slanderous comment made



Alicia “Chucky” Hansen v. Jamila Russell, et al
Case No.: SX-11-CV-502
Defendants’ Motion to Dismiss for Failure to State a Claim

by any of the Defendants. To that end, Defendants now file this motion to dismiss for Plaintiff’s

failure to state a claim for which relief can be granted.

Standard of the Law:

Motion to Dismiss for Failure to State a Claim Upon Which Relief can be Granted.

Rule 12(b)(6) of the Federal Rules of Civil Procedure allows dismissal of a complaint if a
plaintiff fails “to state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). In
Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), the Supreme Court clarified the standard of
pleading that a plaintiff must met in order to survive a motion to dismiss under Rule 12(b)(6).
The Court noted that “Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain
statément of the claim showing that the pleader is entitled to relief,” in order to ‘give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests[.]’” Id at
544(quoting Conley v. Gibson, 355 U.S. 41, 47(1957); see also, Erickson v. Pardus, 551 U.S. 89
(2007). Although “detailed factual allegations” are not necessary to withstand a Rule 12(b)(6)
motion to dismiss, to provide the “grounds” of “entitle[ment] to relief,” a plaintiff must furnish
“more than labels and conclusions” or “a formulaic recitation of the elements of a cause of
action.” Bell Atlantic, 550 U.S. at 555; see also, Papasan v. Allain, 478 U.S. 265, 286 (1986).
The court stated that there was no “probability requirement at the pleading stage,” Id at 556, but
“something beyond . . . mere possibility . . . must be alleged[.]” Id at 557. The facts alleged in
the complaint “must be enough to raise a right to relief above the speculative level, “ Id at 555,
because Rule 8(a)(2) requires a “showing,” rather than a “blanket assertion,” of entitlement to
relief. Id at 555, n.3. The complaint must be sufficient “to state a claim for relief that is

plausible on its face.” Id at 570. The court referred to this newly clarified standard as “the
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plausibility standard.” Id at 560(abandoning the “no set of facts” language from Conley v.
Gibson).

When ruling on a defendant’s motion to dismiss, “a judge must accept as true all of the
factual allegations contained in the complaint.” Erickson v. Pardus, 551 U.S. 89 (2007)(per
curiam)(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544,127 S. Ct. 1955, 1965 (2007)). All
reasonable inferences are drawn in favor of the non-moving party. Alston v. Parker, 363 F.3d
229, 233 (3d Cir. 2004). A court must ask whether the complaint “contain[s] either direct or
inferential allegations respecting all the material elements necessary to sustain recovery under
some viable legal theory.” Bell Atlantic Corp., 127 S.Ct. at 1969 (emphasis in original)(quoting
Car Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1106 (7th Cir. 1984)).

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed
factual allegations, a plaintiff’s obligation to provide grounds of his entitlement to relief requires
more than labels and conclusions, and a formulaic recitation of a cause of action’s elements will
not do.” Id. at 1964-65 (internal citations omitted). Thus, “[t]o survive a motion to dismiss, a . . .
plaintiff must allege facts that ‘raise a right to relief above the speculative level on the
assumption that the allegations in the complaint are true (even if doubtful in fact).”” Victaulic
Co. v. Tieman, 499 F.3d 227, 234 (3d Cir. 2007)(quoting Bell Atlantic Corp., 127 S. Ct. at 1965).

Argument:

Plaintiff Has Failed to State A Claim Upon Which Relief Can Be Granted Against
Defendant Hugh Pemberton, Reef Broadcasting d/b/a WDHP, and Jamila Russell for
Defamation By Slander or Slander Per Se, and Therefore, This Claim Against Defendants
Must Be Dismissed

To prevail on a claim for Defamation under Virgin Islands law, a plaintiff must establish

the following:
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1. A false and defamatory statement concerning another;

2. Anunprivileged publication to a third party;

3. Fault amounting to at least negligence on the part of the publisher; and

4, Either the actionability of the statement irrespective of “special harm” or the existence of

“special harm” caused by the publication.

See, James v. Morgan, 2008 WL 5211408 at 3 (D.V.1. App. 2008)(citing Restatement (Second)
of Torts §558; Manns v. The Leather Shop Inc., 960 F.Supp. 925, 929 (D.Vi. 1997)).

One is liable for slander per se if he or she “publishes matter defamatory to another in
such a manner as to make the publication slander . . . although no special harm results if the
publication imputes to the other . . . matter compatible with his business, trade, profession or
office. See, Restatement (Second) of Torts § 570.

It is well-established that to properly plead a claim for defamation, a plaintiff must state
what defamatory statements were made, by whom, and to whom. See, Manns v. The Leather
Shop, Inc., 960 F.Supp. 925 (D.Vi. 1997); Smith v. Virgin Islands Port Authority, 2010 WL
1381222 (D.Vi. 2010)(dismissal of complaint for defamation is warranted where the plaintiff did
“not indicate when, where, or how the alleged statements were made” and did not “identify the
specific content of any challenged statement.”); A% v. Intertek Testing Services Caleb Brett, 332
F.Supp.2d 827, 831 (D.Vi. 2004)(defamation claims were not explicit enough to survive motion
to dismiss where plaintiff did not specify when the allegedly defamatory statements were made,
by whom they were made or what they contained); Vreven v. American Ass’n of Retired Persons,
604 F.Supp.2d 9 (D.D.C. 2009)(dismissal is appropriate where plaintiff’s defamation claim
failed to identify the ‘listeners’ with sufficient specificity to enable the defendant to answer the

complaint).
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Moreover, where the allegedly defamed person is a public figure, the plaintiff must prove
that that defendant acted with actual malice. See, New York Times Co. v. Sullivan, 376 U.S. 254
(1964); see also Gertz v. Roberts Welch, Inc., 418 U.S. 323 (1974). It is well-established by New
York Times and its progeny mandate that public officials or public figures must prove “actual
malice” to recover damages in a defamation case. See, Curtis Publishing Co. v. Butts, 388 U.S.
130 (1967). To that end the actual malice standard requires that the defendant make the
defamatory remarks with “knowledge that [the statement] was false or with reckless disregard of
whether it was false or not.” New York Times, 376 U.S. at 280. The U.S. Supreme Court
subsequently explained that reckless disregard for the truth means that the defendant “in fact
entertained serious doubts as to the truth” of the statement, St. Amant v. Thompson, 390 U.S.
727, 731 (1968), or that the defendant had a “subjective awareness of probable falsity.” Gertz,
418 U.S. at 335, n. 6. There can be no dispute in this case that Plaintiff Hansen is a public
official/public figure and that the standard of actual malice in maintaining defamation claims is
applicable to this case.

A. Plaintiff Cannot State a Claim Against Defendant Hugh Pemberton for Defamation
or for Slander Per Se.

A review of Plaintifs complaint makes it clear that nowhere in the complaint does
Plaintiff state what defamatory statement Defendant Pemberton made and to whom he made it.
In fact, Plaintiff’s complaint does not allege that Defendant Pemberton made any defamatory
statements at all. Accordingly, Plaintiff’s complaint must be dismissed with prejudice as it fails
to allege essential elements to a claim for defamation or slander per se. Moreover, even if the

Court could find some statement made by a third person, which would be defamatory, Plaintiff
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has failed to establish how such statement would be imputed to Defendant Pemberton and failed
to establish that Defendant Pemberton acted with actual malice towards Plaintiff Hansen.
B. Plaintiff Cannot State a Claim Against Defendant Reef Broadcasting, Inc. d/b/a

WDHP Defamation or for Slander Per Se.

A review of Plaintiff's complaint makes it clear that nowhere in the complaint does
Plaintiff state what defamatory statement Defendant Reef Broadcasting d/b/a WDHP made
regarding Plaintiff. However, Plaintiff alleges that somehow Defendant Reef Broadcasting is
liable to Plaintiff because of alleged defamatory comments made by Defendant Jamila Russell.
This assertion could only be the basis of a theory of respondeat superior. If that is the case, once
again Plaintiff’s claim must fail against Defendant Reef Broadcasting because there has been no
allegation that Defendant Russell is an employee of Defendant Reef Broadcasting. Even if the
Court were to look at Plaintiff’s allegations as somehow inferring a respondeat superior
relationship between Defendants Reef Broadcasting and Russell, this claim would still fail in that
there has been no allegation that any of the Defendants acted with actual malice. Further, there
is no dispute that Plaintiff Hansen is a public official/public figure and that the actual malice
standard would apply to this case. To that end, even if the Court could find a statement that
could be defamatory, Plaintiff has not alleged any facts to support that any of the Defendants,
and in particular, Defendant Russell acted with actual malice. Accordingly, any claim for
defamation by slander or for slander per se must be dismissed with prejudice.

C. Plaintiff Cannot Establish a Claim Against Defendant Jamila Russell for

Defamation or for Slander Per Se.

Plaintiff’s Complaint is riddled with allegations that woefully fail to establish that any of
it amounted to a defamatory statement about Plaintiff Hansen which would entitle her to

6
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damages. A review of Plaintiff’s Complaint indicates that the following statements, allegedly

made by Defendant Russell, were defamatory and slanderous per se:

1.

“That the Plaintiff's campaign was supported by John de Jongh.” See, Plaintiff’s
Complaint, q11.

“Jamila Russell . . . attacked Plaintiff by falsely claiming she was grand standing, trying
to fool the people.” See, Plaintiff’s Complaint, 22(a).

“That Plaintiffs motivation for her actions against Senator Russell’s positions was
because Plaintiff was running for Congress.” See, Id 122(b).

“That Plaintiff’s letter to the President made Plaintiff an embarrassment to the Virgin
Islands. See, 1d 922(c).

“That Plaintiff, Alicia Hansen, ‘thief plenty and she trying to thief again [with PCG
Global].” See, Id, 929(a).

“That Alicia Hansen, committed criminal acts in connection with ‘Ashley Andrews’ and
the sewer project and that Ashley Andrews is in jail while Plaintiff is ‘getting away with
it”; when actually Andrews [sic] charges and conviction were not related to Hansen.”
See, Id, §29(b).

“That Plaintiff, Alicia Hansen, is a ‘convicted felon’ and other slanderous statements and
innuendo to defame and discredit her when Defendants knew she has never been
convicted of any felony.” See, 1d, § 29(c).

“That [Plaintiff Hansen] had failed to complete her community service when Defendants

knew she performed far more community service than she was required to.” See, Id, |

29(d).
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9. “That [Plaintiff Hansen] defaulted on her agreement with the Government to pay her

back taxes when she is current on that agreement.” See, Id, §29(e)

A review of these allegations makes it clear that none of them are defamatory or
constitute slander per se. None of the statements, if accepted as true, under an actual malice
standard would be recoverable by Plaintiff in damages. It must be noted that Plaintiff in
paragraph 29 of her Complaint state that the Defendants “falsely claimed and inferred”
statements “as if they were true, when even a modicum of proper research would have disclosed
they were not true.” See, Plaintiff’'s Complaint, § 29. Again Plaintiff’s complaint fails to state
with particularity what Defendant Russell said, to whom, and when. Further, Plaintiff’s
complaint is replete with labels, conclusions, and formulaic recitation of causes of actions, and
fails to allege any fact to support the notion that Defendant Russell acted with actual malice.

The fact remains that Plaintiff Hansen is a public official/public figure. Plaintiff Hansen
is in fact a convicted criminal after having been found guilty by a jury of her peers of willfully
failing to file taxes pursuant to 33 V.I.C. § 1524. It is a fact that Plaintiff Hansen was sentenced
to three consecutive one year terms in prison, but the Court suspended the prison sentence. Itis a
fact that Plaintiff Hansen was placed on one year probation for each of her convictions for a total
of three years probation. It is a fact that tax crimes are considered fraud crimes and that the U.S.
Sppreme Court has determined that fraud crimes are inherently crimes of “moral turpitude.” It is
a fact that Plaintiff Hansen is embroiled in a very public issue as to whether she is even eligible
to be a member of the 29 Legislature of the Virgin Islands. It is a fact that Plaintiff Hansen was
tried along Ashley Andrews as a co-defendant in the U.S. District Court of the Virgin Islands in
a criminal matter which involved crimes of, inter alia, theft, public corruption, and conflict of
interest. The U.S. Supreme Court in Gertz, citing to New York Times, held that “the publication
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of expressions of pure opinion are protected, whereas opinions based on erroneous facts are
actionable if published with actual malice.” New York Times, 376 U.S. at 270.

A review of the statements above, taken from Plaintiff’s complaint, fail miserably to
establish that Defendant Russell or any Defendant herein for that matter, if the allegations are
accepted as true, made a statement that was not a protected opinion or that was false and
published with actual malice.

Turning the Courts attention to Plaintiff’s allegation that Defendants stated that she was
“a convicted felon” and that she was a “thief” and would “thief again,” Plaintiff claims that such
a statement constitutes slander per se because she was never convicted of a felony. Plaintiff
again misstates the law relative to slander per se and statements regarding a criminal offense.
Plaintiff would have the Court believe that there is some distinction between being termed a
convicted felon as opposed to being referred to as convicted of a misdemeanor. No such
distinction exists in the law relative to claims for defamation. In fact this Court dealt with the
issue of slander per se stemming from a defamatory statement of an employee committing a
criminal offense. See, Charleswell v. Bank of Nova Scotia, 44 V.1. 36 (Terr. Ct. St.T/St. J. 2001).
In Charleswell, the Court did not make a distinction between felony status and misdemeanor
status. The Court held that publication of a statement which imputes a criminal offense to
another is slander per se. See, Id. (citing to Carino v. Golden, 19 V.1. 371 (1983); Virgin Islands
v. May, 384 F.Supp. 1035 (D.Vi. 1974); Restatement (Second) of Torts § 570. Moreover, the a
cause of action for defamation predicated on slander per se by its very nature presumes that a
statement made about another imputing a “criminal offense” is made with the fact that the person

has free from criminal conduct. That is not the case herein.
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Defendants do not concede that they made any defamatory statement regarding Plaintiff
Hansen; however, if the Court were to accept as true the allegations in the complaint, it would
have to first decide whether there was a statement made which imputed a criminal offense
Plaintiff Hansen. However, the inquiry would not end there; the Court would also have to look
to whether there was any truth to the alleged statement. This is where Plaintiff begins to split
hairs to no avail. Despite her desire to minimize her criminal status, she is in fact a convicted
criminal, albeit convictions of a three misdemeanors. Plaintiff Hansen has not been pardoned,
and still remains on probation from those convictions. See, Judgment and Commitment
Order entered on May 28, 2009 in People of the Virgin Islands v. Alicia Hansen, Criminal
No. 2007-0023, District Court of the Virgin Islands—Division of St. Thomas and St. John
attached as Exhibit A. Plaintiff's character or reputation was not changed by an alleged
statement that she was convicted of a felony as opposed to three misdemeanors—a convict is a
convict. Moreover, Plaintiff cannot claim to have a “pristine reputation” because in addition to
her three criminal convictions, she is currently involved in a matter which challenges her
eligibility to sit in the Legislature of the Virgin Islands for those convictions involving moral
turpitude’. .Accordingly, there is no defamatory statement Plaintiff can point which was made by
Defendant Russell which would qualify as slander per se, and therefore, any claim for slander

per se Plaintiff believes she may have is illusory and completely without merit.

! plaintiff Alicia Hansen was convicted of three (3) counts of willfully failing to file tax returns in violation of 33
V.I.C. § 1524. Under Virgin Islands law the term “willfully,” pursuant to 33 V.L.C. § 1524, has been defined to
require a finding of guilt, beyond a reasonable doubt, that the person’s failure to file was done with a bad purpose
and without justifiable excuse. See, Government of the Virgin Islands v. Allen, 251 F.Supp. 479 (D.Vi. 1966).
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Plaintiff Has Failed to State A Claim for Intentional Infliction of Emotional Distress or
Negligent Infliction of Emotional Distress For Which Relief Can Be Granted, and
Therefore, Count 2 Must Be Dismissed

Under Virgin Islands' Law, a party is entitled to recover for emotional distress that is
intentionally or recklessly caused by another, whose “extreme and outrageous conduct
intentionally or recklessly causes severe emotional distress ... and if bodily harm to the other
results from it, for such bodily harm.” Smith v. Elias, 2007 WL 4209701, at 4
(V.1.Super.Ct.2007) (citing Restatement (Second) of Torts § 46(1) (1965)). The defendants’
conduct must be “so outrageous in character, and so extreme in degree, as to go beyond all
possible bounds of decency, and to be regarded as atrocious and utterly intolerable in a civilized
society.” Id. at emt. d; Cox v. Keystone Carbon Co., 861 F.2d 390 (3d Cir.1988); Moolenaar v.
Atlas Motor Inns, Inc., 616 F.2d 87 (3d Cir.1980). “Outrageous conduct” is defined in the
Restatement as conduct “so extreme in degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious, and utterly intolerable in a civilized community.” Seykota, 2007
WL 683753, at 3 (citing Restatement (Second) of Torts, § 46 cmt. d, 1965).

Where plaintiff alleges a claim of intentional infliction of emotional distress (“IIED”), the
court's role is limited to determining “whether the defendant's conduct may reasonably be
regarded as so extreme and outrageous as to permit recovery, or whether it is necessarily so.”
Smith, 2007 WL 4209701, at 4 (citing Rest.2d Torts § 46 cmt. h (1965)). However, courts have
held that where the gravamen of the [IED complaint sounds in defamation, an independent action
for intentional infliction of emotional distress cannot lie. Ali v. Intertek Testing Services Caleb
Brett, 332 F.Supp. 2d 827, 831 (D.Vi. 2004)(citing Barker v. Huang, 610 A.2d 1341, 1351

(Del.1992). The basis for rejecting such claims lies in the courts' concern that plaintiffs would
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